
FEE DISCLOSURE

F I R S T PAY.NET AC K N O W L E D G E M E N T

F I R S T PAY . N E T  
S O F T W A R E  L I C E N S E  A G R E E M E N T

B U S I N E S S  N A M E ( S )

EXACT LEGAL NAME:

MAILING/BILLING ADDRESS:

CITY, COUNTY, ST., ZIP:

C O R P O R ATE PHONE NO.:

MERCHANT WEB SITE ADDRESS:

WEB DESIGNER NAME & PHONE: 

NAME OF ACCOUNT (DOING BUSINESS AS):

PHYSICAL STREET ADDRESS (IF DIFFERENT FROM MAILING ADDRESS):

CITY, COUNTY, ST., ZIP:

DBA PHONE NO.: DBA CONTA C T:

MERCHANT E-MAIL ADDRESS:

WEB DESIGNER E-MAIL ADDRESS:

301 COMMERCE ST., STE 2000 •  FORT WORTH, TEXAS 76102
817.317.9100  •  FAX: 817.317.9191  •  w w w. f i r s t - a m e r i c a n . n e t

FPN01
7/00

❑ PURCHASE PRICE LICENSING FEE $ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

IN WITNESS WHEREOF, the parties have caused this Agreement and the Fee Disclosure to be fully executed as of the day and year first written below.

License #

MERCHANT UNDERSTANDS THAT THIS AGREEMENT SHALL NOT TAKE EFFECT UNTIL MERCHANT HAS BEEN APPROVED BY FIRST AMERICAN PAYMENT SYSTEMS L.P.

I M P O R TANT NOTICE: The provisions on the reverse side of this Agreement are a part of this Agreement. Those provisions must be read before signing. By signing
b e l o w, you agree to the terms on the front and back of this Agreement.

AGREED AND ACCEPTED
PRINT LEGAL NAME OF MERCAHNT BUSINESS

SIGNATURE: TITLE:

PRINT NAME: DATE:
FOR FIRST AMERICAN USE ONLY:

ACCEPTED BY:
FIRST AMERICAN PAYMENT SYSTEMS L.P. 301 Commerce St., Suite 2000, Fort Worth, Texas 76102

SIGNATURE:

TITLE: EFFECTIVE DATE:

X

FIRST AMERICAN P AYMENT SYSTEMS L.P .

By signing below, you hereby agree to the following:
Acknowledgment in the event of T r a n s f e r . In the event Licensor transfers all or part of this License, you agree that (i) the transferee is leasing or financing your acquisition of
the Software for your benefit, “As-Is;” (ii) you will look solely to Licensor for any and all claims that may arise with respect to the Software; (iii) the transferee does not develop or
produce the Software or provide any related services, and the transferee does not represent Licensor; (iv) you have selected the Software without reliance on any representations
from the transferee; (v) the transferee makes no warranties, express or implied (including, without limitation, infringement, merchantability, or fitness for a particular purpose),
and is not responsible for any damages of any kind or nature whatsoever, including any set forth in Section 10 hereunder, arising from the Software or your selection or use
thereof, or your transfer of rights hereunder (regardless of cause, defect, omission, or malfunction); (vi) Licensor, nor any employee or agent thereof has any authority to speak
for the transferee or bind the transferee in any way; (vii) the transferee, nor any employee or agent thereof has any authority to speak for Licensor or bind Licensor in any way;
(viii) any license, renewal, or hosting fees due Licensor remain payable to Licensor under the terms of this License or any processing agreement; and (ix) in the event you default
in your obligations to the transferee, then the transferee may, in addition to any other available remedies, cause Licensor to discontinue the use of the Software or the provision of
hosting services.
ACCEPTED BY MERCHANT

SIGNATURE: TITLE:

PRINT NAME: DATE:
ACCEPTED BY TRANSFEREE

SIGNATURE

TITLE: EFFECTIVE DATE:



F I R S T PAY . N E T  S O F T W A R E  L I C E N S E  A G R E E M E N T

This Software License Agreement (“License”) is made by and between the undersigned (“you”) and First
American Payment Systems L.P. (“Licensor”) effective on the date provided on the signature page hereof.
BEFORE USING FIRST AMERICAN FirstPay.Net SOFTWARE YOU MUST AGREE TO THE TERMS OF THIS

LICENSE WHICH CONTAINS A NONEXCLUSIVE LICENSE TO USE FIRST AMERICAN FirstPay.Net SOFTWARE AND
A SERVICE AGREEMENT.
1. Grant of Software License:  Upon installation/setup of the First American “FirstPay.Net” software (the

“Software”) or by using it for any purpose, you accept all the terms and conditions of this License.  By
signing, you agree that you have carefully read this License in its entirety before using the Software.  Subject
to your acceptance of the terms of this License, Licensor hereby grants to you (sometimes referred to as
the “Licensee”) a non-exclusive license to use the Software as follows:
( 1 ) Use.  To use the Software for sending and/or receiving payment authorizations for delivery and pro-

cessing through an authorized payment gateway of Licensor under the Web address as indicated on
the front of this agreement.  Licensee agrees to use the Software only with respect to the Web Site,
only with respect to payment authorization processing by Licensor, and only for its own business on
the Web Site.  Licensee shall not permit any parent, subsidiary, affiliated entity, or third party to use
the Software (other than customers of Licensee purchasing products on the Web Site).

( 2 ) Hosting.  To setup the Software on one or more secure servers owned and operated by Licensor.
( 3 ) Assignment.  You may not assign this License or any of your rights under this License, unless Licensor

agrees in writing and the assignee agrees in writing to the terms of this License.
( 4 ) Te r m .

( 1 ) Unless terminated, the term of this License shall be one (1) year from the execution of the
License (the “Anniversary Date”).  If, on the Anniversary Date or on the Anniversary Date of any
subsequent year of the License, neither party has served written notice upon the other party of
its intent to terminate the License, then the License shall automatically renew for a period of one
(1) additional year.

(2) In addition, Licensor shall have the right to terminate the License upon the occurrence of any of
the following events:
1. You become insolvent, file bankruptcy, or make an assignment for the benefit of creditors.
2. A receiver is appointed or any proceeding is instituted against you under any provision of

applicable federal or state law.
3 . You default in the payment of any fee or other sums owing to Licensor hereunder, and such

default is not remedied within ten (10) days on written demand of Licensor.
4 . You default in the performance of any covenant or other obligation hereunder or under any

processing or other agreement with Licensor.
(3) In the event of termination of this License by either party, you shall return all of the Software,

object and user codes, passwords, manuals, corrections, enhancements, modifications, and
updates in whatever form was provided and all copies thereof, to Licensor within ten (10) days
and shall not provide access thereof to its users through the Web Site.  Licensee shall also destroy
any copies, in whatever form, utilized with respect to or created on the Web Site.  In the event of
termination of the processing agreement with Licensor for any reason, all payment obligations
hereunder shall continue.

2. Limitations
(1) Copyright Protection.  The Software is owned or licensed by Licensor and is subject to protection

under the copyright, patent, and trademark laws of the United States and other countries.  You may
not remove any of the copyright notices, Licensor identifiers, or other proprietary labels, or modify,
reverse engineer, decompile, or disassemble the binary components of the Software.

(2) Single Product.  The Software is licensed as a single product and it may not be separated into its com-
ponent files, nor shall its component files be used for any purpose other than as set forth in 
Section 1.

(3) Distribution and Copying.  You may not distribute the Software to anyone, even within the same legal
e n t i t y, incorporate the Software either in whole or portion into any other products or software or
create derivative works from the Software without the prior written consent of Licensor.  Licensee
shall not have the right to copy the Software, other than for backup security.  Any copy shall be the
property of Licensor.

(4) Changes and Updates.  Licensor may, in its discretion, make and issue updates, corrections, and new
releases (a “Change”) to the Software.  Licensor is not responsible for any losses or expenses
incurred by you as a result or any failure arising from such Change.  If Licensor chooses to issue a
Change, the terms of this License shall apply to such Change and both the original Software and the
Change shall be treated as Software hereunder.  Changes may require that you agree to additional or
revised terms and conditions as a condition of continued use of the Software.  Unless otherwise
agreed to by Licensor in writing, Licensor shall have no obligation to provide Changes, maintenance,
or support to you or any other person.  Licensee agrees that only Licensor shall have the right to
a l t e r, maintain, enhance, or otherwise modify the Software.  Licensee shall not disassemble, decom-
pile, or reverse engineer the Software.

( 5 ) You will take no action that will prejudice or interfere with the validity or ownership of the Software
and will cooperate fully in maintaining and defending the validity and ownership of the Software in
favor of Licensor.

(6) Licensee agrees that the Software contains proprietary information, including trade secrets, know-how
and confidential information, that is the exclusive property of Licensor.  During the period this
Agreement is in effect and at all times after its termination, Licensee and its employees and agents
shall maintain the confidentiality of this information and not sell, license, publish, display, distribute,
disclose, or otherwise make available this information to any third party nor use such information
except as authorized by this License.  Licensee shall not disclose any such proprietary information
concerning the Software, including any flow charts, logic diagrams, user manuals and screens, to
persons not an employee of Licensee without the prior written consent of Licensor.

3 . Government Use.  Use, duplication or disclosure by or on behalf of the United States Government entities
is subject to restrictions set forth in subparagraphs (a) through (d) of the Commercial Computer-
Restricted Rights clause at FAR 52.227-19 when applicable or in the Rights in Technical Data clause at
D FARS 252.227-7102-2, and in similar clauses in the NASA AR Supplement.  The contractor/manufactur-
er is First American Payment Systems L.P., 301 Commerce Street, Suite 2000, Fort Worth, Texas 76102.

4. Restrictions on Export.  You may not setup, download, or otherwise export or re-export the Software or
any of its components, data, code, or technology.

5. Limited Wa r r a n t y.  Licensor warrants that if the Software is inoperable or defective, it will make commer-
cially reasonable efforts to make available to you at no charge a replacement copy of the Software.  LICEN-
SOR AND ITS VENDORS DISCLAIM ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED, WRITTEN OR
ORAL, INCLUDING BUT NOT LIMITED TO THOSE OF MERCHANTA B I L I T Y, FITNESS FOR A PA R T I C U L A R
PURPOSE, AND INFRINGEMENT.  This warranty gives you specific legal rights.  You may have other rights,
which vary from state to state and country to country.

6 . Limitation of Damages.  Licensor shall not be liable for any consequential, incidental, exemplary, or indi-

rect damages, including, but not limited to, loss of profits or reputation, as a result of any breach of any
covenant, representation, or warranty under this License, as a result of Licensee’s use or inability to use
the Software, or as a result of the failure of Licensor to perform its obligations to Licensee due to causes
that are beyond its control, including without limitation strikes, riots, earthquakes, epidemics, war, fire,
power failure, machine, electronic or mechanical, breakdown, computer-associated equipment outage,
network failure, or any other catastrophe rendering the Software inoperable.  Licensor’s liability in all cir-
cumstances including breach of warranty shall be limited to replacement of the Software.

7 . Notices.  All other notices shall be given electronically, with notices to you being sent to the electronic mail
address which you furnish at the time you install the Software.  In the event that it is not possible to deliv-
er notice electronically, then all notices, requests, demands and other communications required or per-
mitted to be given hereunder shall be in writing and shall be deemed to have been duly given, if delivered
p e r s o n a l l y, given by telecopy, facsimile, prepaid telex or telegram or mailed first class, postage prepaid,
certified United States mail, return receipt requested, to the party to receive such notice, request, demand
or communication at such party’s address set forth in this License; provided that, any party may change its
address for notice by giving to the other party written notice of such change.  Any notice given under this
Section shall be effective (i) if delivered personally, when delivered, (ii) if sent by electronic transmission,
at the time of transmission, (iii) if sent by telecopy, facsimile, telex or telegram, 24 hours after sending,
and (iv) if mailed, 48 hours after mailing.

8 . Trademarks.  First American Payment Systems L.P.,  the First American Payment Systems L.P. logo, Merimac
Capital, SecurChex, FirstPay.Net, and any other trademarks or tradenames used by Licensor or product
titles or names of the Software are trademarks of Licensor.

9 . No Agency or Partnership.  Nothing in this License shall be deemed to constitute an agency, partnership,
or joint venture between you and Licensor, and the relationship created hereunder shall be strictly one of
licensee and licensor.

1 0 . Infringement Indemnity.
(1)  Subject to Section 6 of this License, Licensor hereby agrees to indemnify you against any loss or dam-

age, including attorneys’ fees and costs of court, arising from a claim that the Software infringes a
patent, copyright, trademark, or other intellectual property right of any other person.

(2) You hereby agree to indemnify Licensor against any loss or damage, including attorneys’ fees and
costs of court, arising from a claim that the Software infringes a patent, copyright, trademark or other
intellectual property right resulting from (i) your use of the Software for purposes other than those
outlined in Section 1 or (ii) an unauthorized modification of the Software by you and/or with your
knowledge or consent.

(3)  In the event a party becomes aware of a claim described in Sections 10(1) or (2) for which it may
seek indemnification (the “Indemnified Party”), the Indemnified Party shall promptly give the other
party (the “Indemnifying Party”) notice of the claim and permit the Indemnifying Party to assume
the defense of the claim.  The Indemnified Party shall have the right to participate in the defense at
its expense.

(4)  Licensor shall have no obligation to indemnify you with respect to any claim based on (i) use of the
Software other than by a payment service authorized by Licensor, (ii) the use of the Software in com-
bination with other products, equipment, devices or software, or (iii) the alteration or modification
of the binary elements of the Software by or for you.

(5)  If the Software or any component of the Software becomes, or in Licensor’s opinion is likely to
become, the subject of a claim of infringement, then you shall permit Licensor, at its option and
expense, either (i) to procure for you the right to continue using the Software as permitted in this
Agreement, or (ii) to replace or modify Software or the infringing component of the Software so that
it becomes noninfringing.

11. Entire Agreement.  This License constitutes the entire agreement between you and Licensor pertaining to
the subject matter hereof, and supersedes in their entirety any and all written or oral agreements, arrange-
ments, or understandings pertaining to the Software and its use between the parties.

12. Governing Law.  This License shall be governed by and construed and enforced in accordance with the
laws of the State of Texas.  The section headings contained herein are for purposes of convenience only,
and shall not be deemed to constitute a part of this License or to affect the meaning or interpretation of
this License in any way.  This License is entered into and enforceable in Tarrant County, Texas.  Venue for
any dispute under this License shall be in Tarrant County, Texas.  Licensee hereby waives any defense to
jurisdiction and venue, including but not limited to, any claim of forum nonconveniens or insufficient con-
tacts with the State of Te x a s .

13. Amendment and Wa i v e r.  This License may be amended, modified, superseded or canceled, and any of
the terms, provisions, covenants or conditions hereof may be waived, only by a written instrument exe-
cuted by all parties hereto, or, in the case of a waiver, by the party waiving compliance.  The failure of any
party at any time or times to require performance of any provision hereof shall in no manner affect the
right to enforce the same.  No waiver by any party of any condition contained in this License, or of the
breach of any term, provision or covenant contained in this License, in any one or more instances, shall
be deemed to be or construed as a further or continuing waiver of any such condition or breach, or as a
waiver of any other condition or of the breach of any other term, provision or covenant.

14. Attorneys’ Fees.  In the event of any litigation or proceeding to enforce the terms of this License or other-
wise arising out of this License, the prevailing party shall be entitled to recover from the other party all of
its reasonable attorneys’ fees and other expenses incurred in connection with such litigation.

15. Severability.  Should any provision of  this License be held unenforceable or invalid under the laws of the
United States of America or the State of Texas or under any other applicable laws of any other jurisdiction,
then the parties hereto agree that such provision shall be deemed modified for purposes of performance
of this License in such jurisdiction to the extent necessary to render it lawful and enforceable, or if such a
modification is not possible without materially altering the intention of the parties hereto, then such pro-
vision shall be severed herefrom for purposes of performance of this License in such jurisdiction.  The
validity of the remaining provisions of this License shall not be affected by any such modification or sev-
e r a n c e .

16. Assignment.  All of the terms and provisions of this License shall inure to the benefit of and be binding upon
the parties hereto and their respective heirs, personal representatives, successors, and assigns.  The above
notwithstanding, this License is personal to Licensee and neither this License nor any of the rights here-
under may be assigned or transferred by Licensee without the prior written consent of Licensor.  Licensee
acknowledges that Licensor may assign all or part of Licensor’s rights under this License.  Licensee
acknowledges that Merimac Capital is a division of Licensor.

17. Testing.  Licensee acknowledges that from time to time Licensor may be testing the Software in conjunc-
tion with this License.  Licensee agrees to immediately provide notice to Licensor of any failure of the
S o f t w a r e .

18. License Fee.  In consideration for the grant of this License, Licensee shall pay to Licensor a license fee,
annual renewal fees and hosting fees as agreed to by Licensor and Licensee.  Licensee shall be responsi-
ble for all sale, use, value added, or other taxes, federal, state, or otherwise, associated with this License.


